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INSTRUCTIONS:
This is the decision in your case. All documeats have been returned to the office which originally decided your case.
Any further inquiry must be made to that office.

If you believe the law was inappropriately applied or the analysis used in reaching the decision was inconsistent with .
the information provided or with precedent decisions, you may file a motion to raconsider. Such & motion must state
the reasons for reccnsideration and be supported by any pertinent precedent decisions. Ay motion to recousider must
be filed within 30 days of the decision that the motion seeks to reconsider, as required under 8 C.F.R. 103.5(a)(1)(})-.

If you have new or additional information which you wish to have considered, you may file a motion to reopen. Such
a motion must state the new facts to be proved at the reopened proceeding and be supported by affidavits or other
documentary evidence. Any motion to reopen must be filed withia 30 days of the decision that the motion seeks to
reopen, except that failure to file before this period expires may be excused in the discretion of the Secvice where it is
demonstrated that the delay was reasonable and beyond the control of the applicant or petitioner. Id.

Any motion must be filed with the office which originally decided your case along with a fee of $110 29 required
usder $ C,F.R, 103.7. i
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Edward H. Skerrett, Acting Director
Administrative Appeals Unit
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DISCUSSION: The preference visa petition was denied by the
Director, Nebraska Service Center, and is now before the Associate
Commissioner for Examinations on appeal. The appeal will be
dismissed.

The petitioner is a company which manufactures and sells food
products. It seeks to employ the beneficiary permanently as a
plant maintenance supervigor. As required by statute, the petition
is accompanied by an individual labor certification approved by the
Department of Labor. The director determined that the petitioner
had not established that the beneficiary met the percitioner’s
qualifications for the position as stated in cthe labor
certification.

§ 203(b) (3) (A) (1) of the Immigration and Nationality Act (the Act),
8 U.S.C. 153(b) (3) (A) (i}, provides for the granting of preference
classification to qualified immigrants who are capable, at the time
of petitioning for classification under this paragraph, of
performing skilled labor (regquiring at least two years training oz
experience), not of a temporary or sgeasonal nature, for which
qualified workers are not available in the United States.

§ 203(b) (3)(A){ii) of the ActL provides for the grancing of
preference claggification to qualified immigrants who hold
baccalaureate degrees and who are members of the professions.

§ 204(b) of the Act (8 U.S.C. 1154(b)) states a petition may be
approved if it 1s found all facts in the petition are true and
eligibility is established. A labor certification is an integral
part of this petition, but the issuance of a labor certification
does nct mandate the approval of the relating petition. Matter of
Wing's Tea House, 16 I&N Dec. 158 (Act. Reg. Comm. 1977). To be

eligible for approval, a beneficiary must have all the training,
education, and experience specified on the lahar cevtification as
of the petition’s filing date. Here, the petition’'s filing date is
November 6, 1995.

The Application for Alien Employment Certification (Form ETA 7S0)
indicated that the position of plant maintenance supervisor
required a Bachelor of Science degree in Mechanical Engineering
Technology oY quivalent and five years of experience in the
Job—offere®,BUCH experiencé to include mechanical journeyman’s
certificate, knowledge of electrical, electronic, pneumatic, and
hydraulic production systems. The record shows that the
beneficiary completed junior high school and received a certificate
of completion of an apprentice program from the Audi NSI Auto
Union. ’

The director determined that the beneficiary did not meet the
educational requirement stated on the ETA-750 and denied the
peticion.

On appeal, counsel states:
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The Center Director has narrowly construed "or equiv" to
mean "or equivalent field of study." Such an
interpretation is unreasonably exclusive and contrary to
the ordinary parlance and expectations of employers and
applicants in the labor market. The ordinary
understanding of "or equiv" in job announcements is that
a combination of training and/or experience may be
substituted for the desired level of education. The §¢
employer does not spell out a formula of "equivalence" in
the Form ETA-750, but in fact entertained applications
from all interested candidates for the position.

Counsel’s argument is not persuasive. In a letter dated March 9,
1993, Paul R. Nelson, Certifying Officer, U.S. Department of Labor,
gtates, in pertinent part:

Heretofore we have understood the term equivalent...to
mean an equivalent foreign degree. Our national office
has recently determined that the employer has the
responsibility to define what is meant by the term

equivale - Thus equivalent may be defined by the
employer to mean either education, experience, or a
combination of the two. For applications that are

currently in process at either our level or the SESA
level, we will continue to treat them as if the word
equivalent meant equivalent foreign education...We will
review employer definitions of equivalency on a case by
case bagis for compliance with the requlations concerning
restrictive requirements and actual minimum requirements.
In addition, our issuance of a labor certification where
the employer has stated that a certain amount and kind of
experience is the equivalent of a college degree does in
no way bind INS to accept the employer’s definition.

In the instant case, the petitioner listed the term egquivalent on
the ETA-750, however, the petitioner failed to define what was
meant by the term equivalent. —Counsel further states:

The beneficiary qualifies as a professional based on over
12 years of training and progressive employment
experience in his field. as further evidenced by the
evaluation of a recognized evaluation gexvice.

On appeal, counsel argueg that "experience alone may be sufficient
to qualify an alien as a professional." Counsel cites regulations
pertaining to temporary workers in support of this position. The
igsue here is not whether the beneficiary is a professional, but
whether the beneficiary had the degree reguired as of the filing
date of the labor certification.

Counsel argues that regulations for K-1B classification state that
a person may gqualify on experience alone. However, the eligibility
requirements for H-1B are not the same as those in this proceeding.

X
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The petitioner has not established that the beneficiary met the
minimum requirements as set forth by the petitioner on the Form ETA
750, Application for Alien Employment Cextification,

The burden of proof in these proceedings rests solely with the
petitioner. § 291 of the Act, 8 U.S.C. 1361. The petitioner has
not sustained that burden. Accordingly, the decision of the
director will not be disturbed and the appeal will be dismissed.

ORDER: The appeal is dismissed.
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